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3ABPAHA TEJIECHOLP KAXKEABABDA JTIELE, 
OMMITA PASMATPAMA H TIPHJINKE Y CPBHJH™ 


Castcemak: ITpoOsem TelecHor KaxkHaBalba elle 3a0KyIJba 3HadajHy Makwy 
OMLITe H CIpyyHe jaBHOCTH, Te OTBapa MOpaJIHa, IpaBHa HM MOuMTHYKa mMTarma. Io- 
CeHUX TOAMHAa Ha Tri00aIHOM HUBOy jayajy uyeje o NoTpeOu NoTHyHOr H H3- 
puuntor 3a0pamuBalba TeslecHor KaxkHaBartba eve. [looopHuuuma 3a0paHe Tesec- 
HOr KakbaBalba CYIIPOTCTaBJbajy Ce OHH KOjH CMaTpajy a yBohere TakBe 3a0paHe 
HCTOBpeMeHO Tospa3syMeBa OrpaHyaBalbe papa Ha UIpHBaTHy MU MopogMyHy cde- 
Py, YMabHBakbe POAMTeJBCKHX IIpaBa M aTaK Ha TpayMuUMoHaHe BpeszHocTu. Y yWH- 
Jby CBeCTpaHor pa3syMeBalba (beHOMeHA, H3JIarakha y payly cy KOHUMMMpana Tako ya 
ce TeJiecHO KaxkHaBalba Jele carlieqaBa ca MefarouiKHX, COIMMOJIOWIKMX HU 
MehyHaposHompaBHHX aciiekaTa, y3 MCTHMakbe pa3ora KoJH roBope y Mpusor u 
IIpOTHB TesIeCcHOr KaxkHbaBarba. AyTop je HacTojao ja yKaxke H Ha WpuHKe y Cpou- 
ju, Te a u3Hece JIMUHUY CTaB O HadMHy Ha KOjH Ou 3aKOH y CpOuju TpeOaso ma ce 
OJHOCH IIpeMa TeJIeCCHOM KaxKHbaBalby J[eLe. 


Kayune peuu: TeliecHo kaxkbaBalbe, ella, 3aKOH, MelhyHapodHO paso 


YBo 


TejlecHO KaxKHaBalbe MOxKe ce ePHHHCaTH KaO UHH KOJMM Ce Mpoy3pokyje 
(bu3H4KH Oo Oe3 HaHOLIeHa TeJIeCHHX NoBpeyda, a y UMJby CAHKUMOHHCarba HU KOpH- 
TroBakba HelIpHMepeHor Weunjer WOHallakwa, Te MO3HTHBHOr yTHUaja Ha MOHnalarbe 
qeteta y Oygyhuoctu (Straus and Paschall 2009, 459). Y mpaxcu ce TeslecHo Kaxx- 
HaBalbe Hajyeuthe Manudectyje Kpo3 yapakbe eTeTa pyKoM, Maja ce Mory KOpHc- 
THTH HW OApehenu mpeyqMetH pagH 3aqaBarba yAapala, NONyT WiTana, Ipyta, Bapjaye, 
Kava HW UMMlese, a TeIeCHO KaxKHaBalbe MOXe Ja Mospa3syMeBa U Apyre pase, 
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HOMyT TpelieHa AeTeTa, WamMapara u wWiTuiawa (Komutet YH 3a mpapa gererta, 
2006). VU nopeg Tora mo je Beh HeKoIMKO JelleHHja ClOopHa Kako MopalJiHa, Tako H 
lipaBHa OllpaBAaHOCT TesIeCHOr KaxkKHaBalba, HE MOXKE Ce OCIIOPHTH Ja OBa MojaBa 
Te KaKO OMcTaje y IIpaKcu, Te a HWje y MOTIYHOCTH HcKoperbeHa HH y jeqHOM Jelly 
cpeta (UNICEF 2015). 


Kaya je ped 0 J03BOJbeHOCTH TesIeCcHOr KaxKHaBalba, HaydHa, CTpy4Ha H OTILI- 
Ta jaBHOCT JeJIM Ce Ha JBe KJbY4HE CTpyje OF KOjHX jeqHa TesIeCHO KaxkKHaBalbe CMa- 
Tpa IIpHXBaTJbHBUM, Ila Yak H KOPHCHUM, Or Apyra cTpyja y TeJIeCHOM KaxkbaBalby 
BHM Camo IIpeBa3vheny HW WTeTHY MeTOy Koja He MOKe WaTH MO3HTHBHE pesyiTa- 
Te y BacliMTaBay eye. Uunn ce fa cy Mehy npunayqHuuumMa HayyHe u cTpyyHe 
jaBHOCTH OpOjHHjM OHM KOjH TesIeCHO KaxkHaBakbe OX%KUBIbABAjy KAO PeIMKT TPOL- 
JIMX BpeMeHa MH KaO MOCTyMawe Koje Tpeda 3aOpanutH (Miller-Perrin and Perrin 
2018). 

IIpoOsemM TeslecHor KaxKHaBalba 13a3MBa BeJIMKO HHTepecoBakbe Kako yculey 
TMCKyTaOHIHHX edeKaTa OBaKBOr OnxOhema peMa Aeuu, Tako u 300r Apyrux mH- 
Taba OJ] WIMper npaBHor HW ApywiTBeHor 3Hayaja. I[uTawe TelecHor KaxkHaBalba 
HepeTKO ce Tipeno3Haje HM KaO TeMa KOja TpeOa Ja ocTaHe yHyTap HHTepeHuja T0- 
poguue koja he u3a 3aTBOpeHHX BpaTa OJIyYHBAaTH O BaCIIMTaBay HW AMCIMIMIMHO- 
Baby CBOJMX HajMJiahux WiaHoBa, 4yBajyhu THMe HCTOBpeMeHO CBO]Y WeIOBHTOCT H 
HenoBpeguBoct. Uctuye ce fa ce ofslyKa 0 IPHMeHH TeyIeCHOr KaxkKHaBalba THYe 
OHHX IIpaBa HW AHCKpelMoHuX oBawherwa Koja HeIpHKOCHOBeHO IIputlagajy poqu- 
TeJbHMa KOjH CBaKaKO TIOCTyHajy CXOJHO CBOM HajOoJbeM 3Hamby HW caBecTH. 3a0pa- 
Ha TeJIeCHOr KaxkbaBakba JOBOTM Ce y Be3y H Ca IIpaBoM Ha cyIOOOAy MHCIIM, caBec- 
TH HM BepoucroBecTu, c OOsHpoM a opeheHa BepcKa y4era Cyrepully MmpHMeHy 
(pPH3HUKOT KarxkHaBalba Jelle. TellecHoO KaxkHbaBalbe Ma 3Ha4yajHHX JOMpHUX 
Tayaka H Ca IIpoOsIeMaTHKOM 3allITHTe Jby{CKUX TIpaBa y WHpemM CMUcJIy, c OO3HpOM 
qa ce He Moxe Topehu fa u ela, cxOqHO Hayesly 3a0paHe AMCKpHMMHalnje, yxKu- 
Bajy HeoTyhuBa lIpaBa y JOMeHy 3alllTHTe TcHxo@u3su4uKor UHTerputeta. KonayHo, 
IIHTarbe IpHXBaTJbMBOCTH TesIeCHOr KaxKHaBalba MMa HW TOJIMTH4Ke KOHOTALH]e, Cc 
oO3HpoM ja ce HepeTKO MOxe YYTH la ce TIOOaMCTH4YKO HaMeTalbe YHHBepsayIHHXx 
MeTOjla BacIITaBatba [elle AMpeKTHO CylIpoTctTaBsba ToTpebu cheyMpuyHuXx HalH- 
OHaJIHHX HM BepCKHX KyJITypa HW TpayMUMja Wa olcTaHy HM o4yBajy CBOje ocobeHOCTH 
(Renteln 2010, 257-258). 


ApryMeHTH 3a H IIpOTHB TeJleCHOr KaxkaBalba 


Viako Ou ce Morsio pehu fa y akTyesIHOM TpeHyTKy lIpeoBsahyjy cTaBoBu oO 
HeMPHXBaTJbHBOCTH TeJIeCHOr KaxKHaBalba, He TpeOa CMeTHYTH C yMa Ja CBeCTpaHo 
caryieqaBalbe jeqHor WpoOseMa 3axTeBa MOCMaTpalbe Ca pa3JIMYHTHX BpeHOCHUX 
mo3uunWja. Tako ce He Moxe Topehu Ja wu NOOOpHHUN TeslecHor KaxKHaBatba IIpoHa- 
ya3e ofpeheny apryMeHTalnjy KOjOM onpaByaBajy CBOj CTaB O IIPHXBaTJbHBOCTH 
TeJIeCHOr KaxkHbaBalba HajMJiahux. 

Mehy pa3103uMa 3a TeJICCHO KaxkHbaBalbe HaBOJH Ce Ja MocToje cuTyauje y 
KOjHMa je OHO jeqHHa HM Mocieyha pacilouOxKUBa ONLMja 3a yCMepaBarbe MOHallawba 
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HW ogBpahare elle 0] He CAMO HeIPHXBaTJbUBHUX, Beh HM OMacHHXx Moctymaka (Covell 
and Howe 2001, 75). Tako ce uctuye Ja cily4ajeBu Kayla JeTe CBOJMM MoHallarem 
CTBapa CMpTHY oMacHocT, m0 ceOe WIM Apyre, H3HCKyjy HM IpHMeHy ApamMaTH4HHXx 
Mepa IOlyT TeslecHor KaxkHaBarwa (Mujosuh 2018:,320). Y mpusor TesecHom Kax- 
aBalby ce Wajbe HaBOJH Wa OHO MOxKe OMTH MIpHMepeHH OOMK CaHKIMOHHCaba 
TOHallawba Jlelle Koje cy arpecHBHa TIpeMa ApyrMMa, a HCTOBpeMeHO HecBecHa IITe- 
THOCTH CBOr MoHallawa. KonayHo, ucTuye ce Ja jeqHOCTaBHO TocToje Wella Ha 4uje 
ce HelpHMepeHo MOHallawe He MOxe ycielwHO yTHUaTH HH jeqHOM Apyrom MeTo- 
TOM Koja He Ou OOyxBaTasla PU3HUKy pelipecujy, Te Wa Tafa TelecHO KaxKHaBarbe 
Ma yJIOry HYKHe Mepe. 


Jlame, kaya je ped O ompaBsaHOCTH TesIeCHOr KaxkHaBalba HariallaBa ce ja 
POJMTeJbU MMajy He caMo mpaBo, Beh HW WyxKHOCT a alleKBaTHO yCMepaBajy H Bac- 
THTaBajy CBojy Zeuy. C TuM y Be3H jeqHa OF OOaBe3a posuTesba MO*Ke ONTH HM TIpH- 
MeIbHBalbe TesIecHor KaxkHaBatba (Coleman, Dodge and Campbell 2010), ma Makap 
TO OHIO MH MPCKO poOsNTeJby KOjM HacTOjH Ja caBecHO BPM poszuTesbcKy yuory. Y 
ogpeheHuM cuTyallwjama, poquTeJbu ynpaBo TeJIeCHHM KaxKHaBalbeM MaHHecty]y 
CBO} OATOBOpaH OAHOC MIpeMa pOAHTeIBCTBY KOje He MOXe yBeK OTH Jeo H ako. 
Tlo6opHuuu TelecHor KaxkHaBakba Cy MHUWbema Ja ce pOAMTeIby MOpa OCTaBHTH 
ofroBapajyhu MaHeBapcKH IIpocTop, WTO HeKay| Nospa3syMeBa HW HaHOllerwe yMepe- 
Hor dbus3nyKor Goma. 

Onn Koj Mponarupajyy UpHMepeHocT TeslecHor KaxkHaBalba Takohe HaBose 
ja OHO MOxXe OUT HEOMXOAHO MU KaO CpeACTBO KOjHM ce oby3saBa IIpeTepaHo Mmpu- 
BHJIerOBakbe elle KOje MOxe Ja pe3ysITHpa yIIpaBo HHXOBHM MOpaJIHHM KBaperbeM, 
OJCYCTBOM payIHUX HaBlKa HM erolleHTpHuHothy (Covell and Howe 2001, 75; Mu- 
josuh, 2018: 320). C Tum y Be3H He Moxe ce Nopehu ja ce eu WaHac 3ancta Wpy- 
*Kajy UBPCTe TrapaHuwje pal OcTBapHBakba HM3a TpaBa Koja HHCy Osa HeclOpHo 
3arapaHToBaHa Jo lmpe cBera nap AeweHuja. puctanmye TesecHor KaxkHaBatba 3aTO 
HCTHYy a OHO MO*Ke UMAaTH PYHKUMJy cpeycTBa yTeM Kora ce eM yKa3yje Ha TO 
ja HHUKO He MOxKe OTH CaMO THTyIap IpaBa, jep y»KHBalbe TIpaBa HyKHO ToApasy- 
MeBa H HcIlyaBakbe ogpehenux oOaBe3a. 

Konayno, y IMTepaTypu ce HaBOgH Ja HOCTOje H3BeECHH JOKa3H KOjH roBope oO 
ogpeheHuM To3HTHBHUM edeKTHMa yMepeHor Pu3HyKOr KaxkaBatba. Have, moc- 
ToJje, He TaKO OpojHa, UcTpaxuBalba Koja NOTBphHyjy u3BecTaH NO3HTHBAaH yTHUAj 
yMepeHOr TeJIeCcHOr KaxkKHaBalba Ha KOPHTOBalbe HeMO%KeJbHOr WoHatatba (Larzele- 
re 2000). 

3HayajHe H OpojHe apryMeHTe MIpOTHB TeJIeCHOr KaxKHaBalba H3HOCe HW OHH 
KOjH Ce 3a1laKy 3a HerOBO H3pPH4HTO 3a0paruBarbe. Tako ce Hajja4v apryMeHT TIpo- 
THB TeJIeCHOr KaxkKHaBalba Oa3upa Ha OJCYCTBY MOy3qaHHx oKa3a O etpeKTHBHOCTH 
OBe MeTOe THCUMIIMHOBabAa, IPH YeMy HeCHOpHO MocToje AOKa3H O HeraTHBHOM 
yTHuajy TelecHOr KaxkaBakba Ha MICHXO-(u3M4KU pa3Boj Bereta. Haume, cBe cy 
OpojHUje cTyAHje KOje yKa3yjy a TeylecHO KaxKHaBake MO*Ke yTuWAaTH Ha caouju 
pa3B0j KOrHHTHBHUX cmocoOHocTu (Straus and Paschall 2009) u Ha mcHxo- 
eCMOWMOHaIHy HecTaOWJIHOCT JeTeTa, Te a MOXe MIpoy3poKOBaTH Apyre HexkesbeHe 
Tlocuequle Koje yKIbyyyjy arpecHBHO, Ta HW KPHMMHaJIHO TOHallawe y OfpacsioM 
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nooy (Mujosuh 2018, 322). UcrpaxnBawa noTsphyjy No3sHTHBHY Kopealnjy v3- 
Mehy TeslecHor KaxkKaBatba HW KaCHMjer MCHOJbaBalba HacHJba Y TapTHepCKHM OHO- 
cuma (Gershoff and Bitensky 2007, 239), anu u no3HTHBHy Kopenatujy u3mehy 
TeIeCHOr KaxkHaBalba H KACHHje BAKTMMH30BaHOCTH MapTHepCKHM HM MOposHYHUM 
HacwJbem (Poulsen 2018). Mehyrum, tpeOa HarmacnTu fa UcTpaxKuBarba Koja yT- 
Bphyjy WITeTHOCT TejIeCHOr KaxKHaBalba HCTOBpeMeHO He HCKIbydyjy MOryhuoct Aa 
cy IpoOsiemu y MoHallawy yCIOBJbeHH HU [ejCTBOBaHeM HeKHX APyrux YHHMALa. 
Haye, apryMeHTOBaHO ce yKa3yje Ha TO [la TeJICCHO KaxKHaBalbe JleTeTa MOKe yKa- 
3MBaTH HM Ha ypoheHy CKIIOHOCT poguTesba Ka arpeCHBHOM HJM YOrLITe MaTouOU- 
KOM TlOHallary, WTO HCTOBpeMeHO MMIVIMUMpa Wa Wella TaKBUX POsMTeJba reHeT- 
CKH M caMa MOTy OHTH CKIOHa MCHOJbaBalby alpecHBHOCTH UM Apyrux mpoOsema y 
mloHamamy (Gershoff and Bitensky 2007, 236). Umax, He Moxe ce clopuTH fa cy 
KaKO CKCTeCPHasIM30BaHH, TaKO M MHTeCPHAIM30BaHH TpoOseMu y MOHallawy 3acTy- 
IIJbCHHJH KOA TeseCHO KaxkHaBaHe elle. 


OHM KOjH Ce IIpoTHBe TesIeCHOM KaxkKHaBalby MOWBIaye Wa He CTOjM Yak HH 
apryMeHT 0 AeOTBOPHOCTH TeslecHOr KaxkKHaBalba y OfpeheHum cielwMpu4HuM U 
ypreHTHHM cHTyal{MjaMa y KOJMMa ce 4HHM Ja powNTesby He peoctaje HH jeqHO 
pyro pacilooOxKUBO cpescTBO WucuMIIMHOBaHwa. HauMe, NpOTHBHULWM TesIecHHx 
Ka3HH CMaTpajy a (H3H4KO KaxkKaBalbe CaCBUM MaJie elle Kako Ou ona yOymyhe 
wu30eraBasla OllacHe CHTyallMje, MolmyT rypama IpcTujy y yYTHYHMLy 3a cTpyjy WIM 
HCTpyaBakba Ha KOJIOBO3, Takohe Hema HuKakBor cmucya. JlocerHyTH HHBO KOrHH- 
THBHUX CIIOCOOHOCTH KOA CacBHM Majie Jetje yriaBHOM He OMoryhaBa TouMarmbe 
IIpPHPOAHHX y3pOUHO-MOCIeH4HHX Besa U3Mehy WojaBa, Te je TesIeECHO KaxKHaBalbe 
oBe feue OeckopucHo, ma wu HexyMaHo (Cumosuh wu CumeyHosnh-latruh 
2016:,1169). Ponutesu uM Apyru cTapaTesbu Malic Welle cBakaKO MOpajy OuTH 
CIIpeMHH Ja y CAaCBHM paHOM y3pacTy KOHCTaHTHO OpuHHy o Oe3bemHOCTH ele U Aa 
UX AKTMBHO Halrieyqajy, 1a UX Of Te OAFOBOPHOCTH He MOxe OCIOOOAMTH alIMUH- 
parbe HHTH jeqHe BactiMTHe MeToge. Jlame, Kala je ped O HeMITO cTapHjoj Weuu, y 
IbHXOBOM CJIyyajyy HeMa TloTpebe 3a TeyIeCHHM KaxKHaBalbeM CTOra WITO HHXOBa 
TICHXO-cOuMjasiHa 3pesOcT MMIIMUMpa Wa uM ce, y BehuHu cilyyajeBa, Mory oOjac- 
HHTH KJby4Ha IpaBlila IpHXBaTIbBHBOr MOHalawa. YKONMKO cTapuje WeTe mak My- 
TeM pa3roBopa MH OOjallibera He MOxe la ce HaBeyle Ha IPHMepeHoO MoOHaLIare, 
OHJa TO MOxKa yKa3yje Ha TWoTpeOy 3a cTpydHOM oMohy, jep ce NpomoHTupana 
HeMOCJIYMIHOCT CTapHjer AeTeTa CBakakKO He MOx*Ke pellaBaTH YIOPHUM HU CBe CTpo- 
%KUJMM TeIeCHHM KaxkHbaBatbeM (CumMosuh u CumeyHosnh-atuh 2016, 1170). 

IIpoTHBHuuM TelecHOor KaxkHaBalba Jajbe MCTHYY a y CBAKOHCBHOM 2KHBO- 
TY Moxe JZohu 10 3aMarsbuBarba rpanuile U3Mehy TelecHor KaxkHaBakba HW HaHOLe- 
Hha TeJIECHUX MOBpea UW 30cTaBJbarba (Gershoff 2002, 553). Haume, yMepeHo Te- 
JICCHO KaKHaBakbe WM 3JIOCTaBJbalbe He MOTy Ce OJeIMTH UMarvHapHoM JIMHHjOM, 
yclleq vera cy TeslecHO KaxkHaBaHa ella NpHpoaHO u310x%xKeHa BeheM pH3HKy OF 
nloppehuBarta (Pu3H4KOr MHTerpuTerta. 

TloroM, 3aroBOpHHuM 3a0paHe TeslecHOr KaxKHaBalba MCTHYY Ja WCKYCTBO 
yka3yje Ja ce TeJICCHO KaxKHaBalbe yIIaBHOM He KOPHCTH MWIaHCKH HM Ha CTpaTelikKH 
HauHH, Beh Wa 10 HeroBe MIpHMeHe oNa3H CTHXHJCKU MW Y WHIby TpeHyTHOr eMOTH- 
BHOr IIpaxkHera pouTesba WU cTapatesba (CumMoBuh wu CumeyHosuh-Hatuh 2016, 
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1170). He Mowe ce ocnopuTH 4MmeHUIa a posquTesbu, Ma Yak MW OHH TocBeheHu 
yHanpehuBay POJMTeJbCKMX BeINTHHa, MU Te KakO Mory Joh y cuTyalMjy na ce 
oceTe (bpycTpupaHo yculeyq Weawuje HemociyuiHOcTH. Y TakKBMM cHTyallMjama peaslHo 
Moxe JOhu 10 MMIyJICHBHOr pearoBalba, KOje TelIKO Ja Ce MOKe MOBE3aTH Ca TeXK- 
HOM JJa ce Jel ycaye HajBaxKHHje JpPyIITBeHe BPeHOCTH. 


Kputuyapu TeslecHOr KaxKHaBakha JoNajy Wa He TpeOa ryOuTH v3 Bua HU 
TO a Wella yue MyTeM UMUTHpatba OOpa3zalla MOHalllaka Ca KOjMMa Ce CBAKOJHEBHO 
cycpehy. Hecnopuo je wa WeTe koje je (PH3M4KH KaxkHaBaHO youaBa KaKO TIOMITOBA- 
He MpaBusia 3aBHCH HW OX Tora KOMKO je CHaxkaH OHaj KOjM ce cTapa o NpHmMeHu 
tpasusia. Jlorw4Ho ce Moxe oveKHBaTH Ja he y OyayhuoctTu u yeTe HacTojaTu ja 
lipaBiiia Ca KOjHMa Ce OHO CllaxKe HaMeTHe claOujuMa of cede (Gershoff 2002, 555). 
TejlecHO KaxKHaBale CTOra MO%Ke yTHNaTH Ha CarieqaBake JIPyUITBeHUX OHOCA 
Kpo3 IpH3My HejeqHakoOcTH HW HaymMohn jauux Hay claOujuma. JacHo je KaKO OBaKBU 
oOpacuu Mory Ja yTHYy HW Ha MHTepreHepallHjcKo, MapTHepcKO HM HOpowzM4HO Hacu- 
Jbe. 


KonauHo, CHaxkaH apryMeHT IIpOTHB TesIeCHOr KaxKHaBalba jecTe H TO WTO ce 
IIpHMeHa (Pu3H4Ke CHJIe Tpema eu cyKoOsbaBa ca onwiTe mpuxBaheHuM cTaHpap- 
J{MMa O HeIIPHKOCHOBeHOCTH (PyHAaMeHTasIHHX JbyACKHX papa. Haume, He MocTojH 
JlerasHa (opMa 3a MCHOJbaBalbe HacHsba, Mla ce JIOTHYHO MOCTaBJba MHTawe Kako 
yOUMTe MOxKe Ja Ce TOBOPH O IIpHXBaTJbHBOM MH 3AKOHHTOM TeJICCHOM KaxKHbaBalby 
neue. IIpehyrHo carsatiaBatee ca yrpoxKaBawemM WIM ToBpehuBabeM 4OBeKOBOr 
TICHXOH3H4KOF HHTerputeta Je HECIOjHBO Ca MOMITOBAaHeM OCHOBHHX MOcTysaTa O 
HeMPHKOCHOBEHOCTH JbyACKHX pasa. Takohe, Hayeso 3a0pane cBakor oOsIMKa HC- 
KpHMuHauHje Ouso Kor JbyAcKor Ouha u3ucKyje rapaHToBatbe jeqHakKor HHBOA 3alll- 
THTe 3a cBakor rpahanuna. Ltapuute, Tey Kao KaTeropuji Ma Koja pacty u pa3- 
BHjajy CBOje KallaljuTeTe Tpunaya paso Ha MoceOuHy 3aliTHTy yHyTap Mopoguue, 
IpyliTBa UW WpxaBe, LITO HeECHOpHO IIpH3Hajy MHTepHalMOHaIHH, aid HW HalMoHal- 
HH IIpomvcn Kaya HayeHO 3a0pamyjy 3allyliTabe HM 3IOCTaBJbalbe MaJIOJIeTHHX 
mua. 


MehyuHaposnonpasbHn JOKyMeHTH H Iipersiex npakce Mel)yHapo,HHXx 
WHCTHTYWHja 


MehyHapogHonpaBHu JOKYMeHTH Ce 3alIpaBo He OaBe HemlocpeqHO TMTawbeM 
TeIeCHOr KaxKHaBalba [elle y WOoposqM4HHM oKBupuMa. Moxe ce pehu wa ce 3aK- 
Jby4LH O 3a0pareHOCTH MeTOa Koje MOpasyMeBajy IpHMeny Pu3vyKe cise Moc- 
pedHO u3BIade H3 Ayxa MU CMMCIa OpeyaOa peeBaHTHHX JOKYMeHaTa Koje ce o- 
HOcCe Ha OMLITy 3a0paHy MIpHMerMBalba HaclJba Tpema Aeln, a y UMby 3alllTHTe 
OCHOBHOr IIpaBa Ha 2%KMBOT, OCTaHak HM pa3Boj (bjerajay u Ousunosuh 2020, 268). 
OxBakBO pe30HOBaHbe je MOTIMYHO y AyxXy pyKOBOJHMX Hayella Oo TyMayemy 
MehyHapowHHXx WOKyMeHatTa, c OO3HpoM Ja ce MpaBuia careqaBajy y yKyMHOM 
KOHTeKCTY, Te CXOJHO aKTYCJIHOM TpeHYTKy y KOMe Ce HacTOjH OATOHeETHYTH CMH- 
cao KOHKpeTHe HopMe (Quennerstedt, Robinson and L’Anson 2018, 54). Ca apyre 
cTpaHe, 3a0paHa TeJIeCHOr KaxkaBakba jeCTe CKCIVIMUATHO POpMyIMCaHa Y KOHTeK- 
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cTy IpHMerbHBakba (u3HyKe Cue BAH ZoMahuucTBa. Taxo IIpasuna YH o 3amrTutTu 
MaJIOICTHHKa JIMWIeHHxX cioboge (XaBaHcKa MIpaBusia, pe3somyunja [enepamne 
ckymutuHe Op. 45/113 og 14. qenemOpa 1990. roquHe), Kao H3BOp MeKOr IIpaBa, 
lipeypuhajy 3a0pany mpHMeHe AMCIMIMIMHCKHX Mepa Koje OOyxBaTajy cBMpero, 
HeXYMaHO WIM MOHWKaBajyhe moctTylabe, yKJby4y]yhu MW TeslecHe Ka3He... (mpaBH- 
10 Op. 67). 

UYecto ce uctuye ya Konpenyuja YH o npapuma jleTeta 3a0parwyje Pu3H4KO 
KaxkbaBalbe Jee (3aKoH 0 paTudukauuju Konpenunje YjequweHux Hallyja o mpa- 
BuMa JleTeTa, ,,CayKOeHH JMcT CDPJ-MehyHapoguu yropopu,” Op. 15/90 u ,,Cay- 
*xOeHU HMcT CPJ-MehyHapogHu yrosopu,” Op. 4/96 u 2/97). 3ampaBo, ut. 19 oBe 
KOHBeHUHje IpexBuha Wa je 3a0paweHo 3I0CTaBJbalbe HW 3aHeMapMBalbe Jelle, OK ce 
y wi. 37 3a0pamyje cBakuH OOK HexyMaHor TlocTynatwa mpema jeun. Mehytum, 
Komutet YH 3a papa WeTeTa HHCHCTMpa Ha 3a0paHH TesIecHOr KaxKHaBalba Jele, 
IIpH YeMy OF ApKaBa 3axTeBa ja H3PH4HTO 3a0paHe UpHMenHy (Pu3H4Ke cule Ipema 
eu, UcTH4uyhu mp ToMe Aa NocpeqHoO 3a0paHuBalbe TeseCHOr KaxKHaBalba HUje 
TOBOJbHO. Y Be3H ca HaBeweHumM KomuteT je oOjapuo OnmiTH KoMeHTap Op. 8 o 
lipaBy JleTeTa Ha 3allITHTy OJ TeeCcHOr KaxkHaBakba MW pyrux OKPyTHMXx HM MOHWKA- 
Bajyhux oOsMKa KaxkHaBatha (CRC/C/GC/8, 2. mapt 2007, ckpaheHo Komeutap Op. 
8), NOX 4MjH4M yTHUajeM je TOKOM MocieqHUX TOAMHAa BeIMKU Opoj ApxaBa yBeo 
W3pHyuTy 3a0paHy TesIeCHOr KaxKHaBalba OnIO y OKBUpy rpahancKor OnI0 y OKBH- 
py KpuBuyuor mpasa. Y Komentapy Op. 8 ce ucTuye Ja ce Mpakca TeJIecHOr KaxKHba- 
Bakba [elle JMpeKTHO CyIIporctaBsba lIpaBy Welle Ha 3allTHTy Jby{CKOr JOCTOJaHcTBa 
u dbusnyKor uHTerputeta. Ltapume, ocobeHe Aeunje NoTpebe, Te TO LITO ce Fela 
pa3Bujajy, LITO cy pauBa U 3aBlCHa OF OfpacsMx, H3MCKyjy a oHa Oyzy MocebHO 
TipaBHo 3auiTuhena of cBux OOsMKa HacuJba. Ho, TpeOa umMatu y BuAY Wa Komuter 
YH 3a papa JeTeTa HCTO TaKO 3aCTyIa CTaHOBHUITe Ja WO PakTHYKOr HCKOperbu- 
Baba TeJIeCHOr KaxKHbaBalba Tpeba a ohe myTeM efyKOBalba WIMpe jaBHOCTH 
pogquTesba, a He TYTeM CaHKIMOHMCalbha POANTeJba KOJH yMepeHo (PU3H4KH KaxKHba- 
Bajy cBojy Hey. Haume, Komutet YH 3a papa JeTeta je MMUbera Ja On anraxko- 
Bakbe pecypca y UMJby HeceJIeKTHBHOr pearoBarba Ha OaHasHe CllyyajeBe TesleCcHor 
KaxkbaBalba OVJIO TPOTHBHO OMMTeM TpaBHOM Hayesly Wa WpaBocyHH CHUcCTeM He 
TpeOa Wa ce OaBH TpHBMjasIHOCTHMa. 

Epporicka KOHBeHIHja 3a 3a THTy JbyCKHX IIpaBa MW OCHOBHHX coboya (3a- 
KOH 0 paTudukayHju Epporcke KOHBeHIHje 3a 3alTHTy JbyACKUX T1paBa HW OCHOB- 
HHX cmo6ona, ,,CayxOeHH uct CLIT - MehyHapoguu yrozopu,” Op. 9/03, 5/05 u 
7/05-ucip. 4 ,,CayxOeHu riacHuk PC - MehyHapoguu yrosopu,” Op. 1/2010 u 
10/2015, cxpaheno: EKJbIT) takohe He cagpxu onpenOe Koje Ou ce HemocpezHO 
THUale 3allTHTe Welle y yKeM CMMCIIy, Te jOW! Mae TeyIeCHOr KaxkKHaBalba. 
Mehytum, oBaj HOKyMeHT caypxu OZpeyOe O HeIIpHKOCHOBeEHOCTH TesIecHOr HHTe- 
Iputeta cBake HHAMBU Aye, 0 3a0paHn AMCKpHMuHaLnyje rpahana 0 OnsI0 KOM Oc- 
HOBY H 0 3a0paHH HeyYOBeYHHX H Aerpagupajyhux nocTynaka HW Ka3HH. 

Kaya je peu 0 cTapoM KOHTHHEeHTY, MoceOHo je 3HayajHa H Epporicka moBesba 
O COUMjaHuM TpaBuMa (3aKoH O NOTBphuBawy peBugupane Esporicke moBesbe oO 
couMjasiHuM UpaBuma, ,,CiryxOeHH riacHuk PC - MehyHapoguu yrosopu,” Op. 
4/2009). Taunuje, of ocobuTor yTullaja cy TyMayera EpporicKor KOMHTeTa 3a CO- 
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njaina WpaBa Koj Hafryieqa UpHMeHy MoBesbe OF cTpaHe ApxKaBa NOTUMCHHLA. 
Osaj Komntet je Tako 00jaBHO MHILJbeHbe CXOZHO KOME je HY2KHO H3PH4HTO 3a0pa- 
HUBalbe TeICCHOr KaxkKbaBalba ele, a uMajyhu y Buy qa un. 17 moBesbe rapaHtyje 
3alUTHTY CKOHOMCKHX M COMMjasIHHXx TpaBa Jlelle WITO OOyxBaTa H 3allITHTy OF 3ar10- 
CTaBJbalba, HaciJba UW UckopuuthaBatha (General observation on corporal punishment 
(Conclusions XV - 2, Volume 1)). Wtapuuie, Esponcku komutTeT 3a counjamHa 
IipaBa je IIpHIMKOM TOcTylatha M0 TpesCTaBKaMa JIMLa Koja ce Mo3HBajy Ha TOBpe- 
iy papa UcTakao jla [pxaBe Koje Ha Nocpesan HayHH 3aOpabyjy TesIecHO KaxKHba- 
Balbe THMe He HCIlyHaBajy y WeuOCTH OOaBe3se Tpey3eTe MOBeJbOM, IIpH Yemy ce 
WcTa 3aMepKa OJHOCH HM Ha OHe ApxKaBe 4HjH HajBHUIM CyOBH CBOJOM IIpaKcoM KOH- 
CTMTyMuly 3a0paHy KaxHaBatha (OMCT v Portugal, Collective complaint n° 
34/2006). Y ayxy HaBegeHor je u IlapnamentapHa ckymuiTHHa Capeta Espore 
ycBojuna IIpenopyky o 3a0panu (bu3n4Kor KaxKHaBarba Weve (Rec. 1666/2004 on 
23. jyHa 2004). 


Expporckn cy 3a JbycKka papa (cKpaheno: ECJBbIT) ce seh HexomuKo Zete- 
Huja aKTHBHO OaBH TpoOJIeMaTHKOM TeJIeCHOr KaxkKHaBakba Jelle, Ca CTaHOBMLITa 
ycarylalleHOcTH TakBe mpaxce ca EKJbII u apyrum peeBpaHTHuM MehyHapoqHuM 
OKyMeHTuMa. Cy je IpBo yTBPAMO Ja je TeuIeCHO KaxKHaBalbe HEOMYLITeHO OHA 
Kayla Ce KOPHCTH KaO MOJa@JIMTeT KPHBHYHE CaHKIMje IpeMa MaJIOIeTHHM JIMIMMa 
(Tyrer v United Kingdom, 5856/72, Judgement (Merits) of 28 April 1978), mrTo Ba- 
%KU HW 3a TeICCHO KaxKHaBalbe Y YCTaHOBaMAa 3a 30PHHbaBalbe MaJIOJIeETHHKa HM ycTa- 
HOBaMa OOpa30BHor cucTema. IlocneqwHux TroqHHa cy WOHOCH Tpecyye WyTeM Ko- 
jux je ycTaHOBJbeHa HM HEO3BOJBCHOCT KaxKHaBalba [elle Y WOPOAMYHOM KOHTEeKCTY. 
Jom 1982. roquHe y mpeymMety mpotus IlIpegcKke (Seven people v Sweden, 8811/79, 
Decision of 13 May 1982 on the Admissibility of the Application) yctaHoBsbeHo je 
qa ce U3pH4unta 3a0paHa TeJIeCHOr KaxkKHaBalba yY OBO] ApxKaBH He KOCH ca TIpaBOM 
poguTesba ja caMu Oy4yjy O BACIIMTHHM MeTOJaMa Koje he mpuMeHmUuBaTH yHyTap 
Tlopoquyunor ZoMahuuctTBa. HawMe, y HaBeyeHOM lIpesMeTy rpyta posuTesba ce 
HayvesHO ToxKasia a ce 3a0pawUBakbe TeJIeCHOr KaxKHaBalba KOCH Ca IIpOTecTaHT- 
CKHM peJIMTHjCKUM BpeHOCTHMa Koje, H3Mehy octaslor, Halaxky THCUMIMIMHOBarbe 
IlyTeM YMepeHor TesecHor KaxKHaBatba. KoncTaToBaHo Je Ja, H Nope, HelmpvKOcHo- 
BeHOCTH ciO0b0se UcHOBeyaba Bepe, 3aKOHCKO 3a0pambuBalbe TeJIeCHOr KaxKHaBalba 
3alIpaBo He Tospa3yMeBa HaMeTatbe ONJIO KaKBUX OrpaHwyerba y cep HeroBarba 
MuHUX yOehera. Taxole, yrapheno je qa je HeocHoBaHa TpHMeqOa NOAHOCHIAaLa 
IipeycTaBKe la ce yOMMITeHO Mpomarnpae 3a0pane TesecHor KaxkKHaBalba Y CKJIONY 
UIKOJICKOor OOpa30BHOr IporpaMa MOxKe CMaTpaTH CBOJeBpCHOM MHAOKTPHHallHjoM. 

Mehy HajHoBujHM oftykama ECJbIT na Temy TeslecHor KaxKHaBalba cy H Be 
y KOjMMa je CY W3PH4HTO KOHCTaTOBaO Ja poOgUTesbu HUcy oBMauthenu ya of- 
my4yjy O (He)npuMerHuBaby Pu3H4Ke CHJIe IPH BaciiHTaBaly ele, c OO3HpOM Ha 
TO Ja je TesIeCHO KaxkHaBatbe Tele TpoTHB3aKoHUTO. J[o HaBeyeHOr 3aKJby4Ka cy] 
oua3H TyMayeHeM pewleBaHTHHx MehyHapowHux WoKyMeHata. Y npezMetTuma T/a- 
pak (Tnanak) u apyru mpotus Hemauke (Tlapak and others v Germany, 11308/16, 
11344/16, Judgement 22 March 2018, par. 97-100) u Wetjen (BetjeH) npotus He- 
mauke (Wetjen and others v Germany, 68125/14, 72204/14, Judgement 22 March 
2018, par. 75-87) ECJbII je 3ay3eo crap qa Huje OnsIO HeOCHOBaHOr 3afMpamha y 
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IIpHBaTHH HW WOPOAMYHH XKMBOT OHa Kajla cy HalMOHasIHe BaCTH yabule Welly u3 
POdUTebcKOT OMA ycuIey peaHe omacHocTu of Oyayher TemecHor kaxkHaBatba. 
ECJbII je o6pa3oxno ja je oBakaB cTaB, H3Mehy ocTalor, Oa3upaH Ha MOWTOBaby 
Hayesla HajOoJber MHTepeca JleTeTa KOje HECYMHHBO HMa IIPHMaT Hal WpaBoM Ha 
3alUTHTy puBaTHor HM NoposMyuHor »xuBOTa. Cyy je Harsacuo Ja y cily4ajy Tesec- 
HOT KaxkHaBalba ele yormmutTe He Mopa Zohn Ao ApacTuunujer orpaHwyaBarba po- 
TMTeJbCKUX TipaBa PpOAMTesba KOjH Cy UPHMeHHIM PUuBsH4Ky cHIly, a MOceOHO He JO 
W34Bajarba elle 3 IpHMapHe MopomsMe, YKOMMKO ce MCHOCTAaBH Ja MOCTOje OKOI- 
HOCTH koje yKa3yjy Ha TO a poquTesbu y OynyhHoctTu Bulle Hehe NpHMeHuBaTU 
TeJIeCHO KaxkHaBalbe. Kako cy ce y HaBeeHMM Cily4ajeBUMa POAMTeJbU H3jaCHHIM 
Wa yapatbe Jele WITalioM NpakTuKyjy y CKIONy HeroBatba BepCcKHX yOehera, TO ce 
ECJbIT croxuo ca cTaHOBHUITeM Ap xKaBe a je U3QBajake elle OusIO HyXKHO pad 
3alUTHTe WeunHjux WHHTepeca, OAHOCHO Ja Huje FOWWIO 0 NoBpehuBawa JbyACKUX 
TipaBa MOAHOCHIIala MpeACcTaBKH. 


YnopeqHonpaBHH periey WH WO3HTHBHO MpaBo y Cponju 


IIpBa pxaBa koje je HellocpeqHo 3a0paHuia (PH3H4KO KaxkHaBalbe ewe Ou- 
na je Upeycka, koja je yHytap rpahanckor mpasa jou 1979. roquHe mpeyBuyesa 
oBakBy 3a0panHy (Durrant and Janson 2005, 139). 3aHumMsbuBO je HaNOMeHYTH Ja je y 
OBO} IpxkaBH TeJIeCHO KaxKHaBalbe HW Te KaKO ONJIO IpHcyTHO UM WpHxBaheHo ripe 
TlomylapHcarta u yBohema 3a0pane (Olsen 1984, 447). Mehytum, 1977. roquHe 
(bopMupana je eKciiepTcKa KOMMCHja cauHbeHa Of Mearora, Wcuxouora, WCHxuja- 
Tapa MU Jpyrux cTpy4rbaka, ca 3aaTKOM ja UCTpaxKH 3aCTYIJbeHOCT, NpaBHy OCHO- 
BaHOCT HM ecbeKTHBHOCT TeJIeCHOr KaxKHaBalba Jlelle. Yipkoc Tafa Heroctojehoj 
HMOWpWuH jaBHOr Miberba 3a yBOherwe 3aOpane TeyIeCHOr KaxkKHbaBalba, BJIACTH Cy ce 
ollpeyemuse Wa ce, CXOHO caBpeMeHHM Hay4HHM TpOMMUWbawuna, yilycte y 10- 
yxpat yBoheta 3a0pane. Haume, moMeHyTa KOMHMCHja CadMHHJIa je H3BeLITaj] y 
KOMe je KOHCTaTOBayla Ja TeJICCHO KaxkKaBakbe pe3yJITHpa MCKJbyYHBO HeraTHBHHM 
edeKTHMa TIO TICHXO-U3HYKH pa3zBoj Welle, Te Ja CaMMM THM HeTraTHBHO yTHYe H Ha 
ykyliHe llepciekTuBe WBeszcKor ApyutBa (Olsen 1984, 450-453). Unax, umajyhu y 
BMAy NocTojehe ApyuiTBeHe NpHIMKe, WpxkaBa ce HHje OlpeyeuMa 3a CAaHKIMOHH- 
calbe TeJIeCHOr KaxKHaBalba y OKBHPHMa CHcTeMa IIpaBocyyHe peakuuje, Beh 3a 
lipeyqy3HMarbe eyKaTHBHUX aKTHBHOCTH Ha HajliMpeM Moryhem HuBoy. Jlakse, 4 
Tope, 3a0pane Hcy MpolecyHpaHu pOAMTeIbU KOjH Cy YMepeHO TesIeCHO KaxKHaBa- 
JIM CBOje MOTOMKe, Beh ce cHcTeM OaBHo caMO ApacTHYHHjMM CllyyajeBuMa KOjH cy 
yka3uBaliu Ha 3l0cTaBJbarbe Aeue. Eqykatuja ce OAHOCHIIa HM Ha Jelly KojuMa je y 
OKBUpy peOBHe HacTaBe OOjalliHaBaHoO WITa TesIecHO KaxKHaBalbe TOspasyMeBa U 
3alTO j€ OHO HeMPHXBaTJbMBO, WTO je OusIO Mponpaheno Aesberem oZToBapajyhux 
MaTepHjajia M peKJIaMHMM Kamiiatbama. Tako ce JOO 0 cTarba y KoMe je y Hape- 
HUX Tap roquHa yak 99% cTaHOBHHIITBa HHPOPMHCcaHO O IIPOTHB3aKOHHTOCTH 
TeIeCHOr KaKHaBalba UH pazl03HMa 3a yBohere 3a0pane. UctpaxuBarem je yT- 
BpheHo Ja je TOKOM ceflamfeceTHx roquHa 4aK 53% rpahana TeslecHO KaxKHaBarbe 
CMaTpaJiO IPHXBaTJbHBUM WIM Yak H KOPHCHUM, OK ce Taj Opoj cBeo Ha cBera 10% 
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moueTKoM 21. Beka (Janson wuTupaHo y: Becker 259, 2018). [porupyunn yBohema 
3a0paHe cy ymo30paBasIM Ha MOryhHOCT Hopacta MaJIONIeTHH4Ke JeHHKBeHIMe U 
aHTHMCOIMMjaIHOr WOHaliiaHa Mehy JelloM HW MJlayjuMa, C OO3HpoM Ha OJCYyCTBO jel- 
HOT OJ| 3HavajHHX BUOBa CaHKI[MOHMCarha, MelyyTHM y rosjMHaMa koje cy yculequse 
Huje JOUWIO 10 Behe 3aCTyNJbeHOCTH OBMX OOJIMKa NOHalliaHa. buTHO je HalloMeHy- 
TM fla je jeqaH Of apryMeHata 3a 3a0paHy TelecHOr KaxKHaBakha Onsia MH HaydHO 
ToTBpheHa Te3a O HeraTHBHOM YTHIajy KaxKHaBakha Ha MOPORM4HO, WapTHepcKo U 
MHTepreHepaliMjcko HacuJbe, Te Ha HacWJbe y WWKONIM u Mehy MulaquMa. 


IIpumep IlBegcke cnequse cy H Apyre cKaHqMHaBCKe 3eMJbe, Koje HHaye 
UMajy 3HayajHO HCKYCTBO y IIPHMeHH HHOBaTHBHUX MeTOa y cy30vjaby pa3- 
JIMYHTHX BUAOBa Hacusba. UV vpyre epporicKe 3emJbe, nomytT Ayctpuje, Hemayke, 
Mahapcxe u Ipuxke, onpeyesmuie cy ce 3a 3a0pany TeslecHor KaxKHaBatba, OnIO Ty- 
TeM IIpolMcHBalba HOBUX MHKPHMHHalMja, O10 WyTeM M3MeHa M WOIlyHa Nporuca 
3 OMeHa rpahanckor papa. CxogHo nogauuMa I noOarHe HHMWMjaTHBe 3a HCKO- 
PeHBalbe TesIecHOor KaxkHbaBalba, aHac je y 58 3eMasba U3PH4NTO 3a0paweH CBaKH 
OONMK TellecHor KaxaBatba Jere (Global Initiative to End All Corporal Punish- 
ment of Children 2020, 12). 


Kaya je peu o CpOnju, TeMa TelecHor KaxkHaBalba je MOceOHO akTyesIM30BaHa 
TOKOM IM0CJI€¢qHUX HEKOJIMKO TOAMHA Kayla je MHTCH3HBUpAH pal Ha KoAMpuKauMjH 
u3 oOsactH rpahanckor mpaspa. Haume, y pagHoj Bep3uju [pahanckor 3aKoHuKka 
(bopmysmucaHa ja 3a0paHa TesIeCHOr KaxKHaBalba, LITO je W3a3BaI0 3aHcTa OypHe 
peaklMje, Majla MHTepecoBarbe 3a TeMy Hje Ovo Ayror Beka, a H30CTaJIO je H ca- 
Up KajHuje mpoyyaBalbe OVINKa HW 3aTyIJbeHOCTH (PeHOMEeHA TesIeCCHOr KaxKHaBatba Y 
Cpouju (Cumosuh u Cumeynosuh-Iatuh 2016). Y paguoj Bep3uju koqupuKannje 
(burypupase cy WBe BapHjaHTe 3a0paHe OF KOjHX Je jeqHa NOApa3yMeBasla NOTIYHY 
3aOpaHy TeJIeCHOr KaxkHbaBalba, a pyra 3a0paHy HellpHMepeHor TeslecHor KaxkHa- 
Bara. Hloctojehu Haupt pahanckor 3akonnka, mak, y wi. 2207, mo, HacsIOBOM 3a- 
OpaHa (Pu3H4KOr KaxkKHaBalba JeTeTa, UpezBuha a powqutTesbu He cMejy Pu3sH4KH 
KaxkaBaTH JeTe HHTH ra NOABpraBaTH NOHWKaBajyhuM NocTynlMMa WH Ka3HaMa 
Koje Bpehajy JbyAcKO WOCTOJaHCTBO, Te Wa cy TYKHH Ja JeTe WTMTe Of TaKBUX T0c- 
Tyllaka ipyror Ja. 

Kaya je ped 0 MO3HTHBHOM 3aKOHCKOM oKBupy, IlopogMyHn 3aKkoH, ,,Cryx- 
OeHH riacHuK PC,” Op. 18/2005, 72/ 2011 u 6/2015, cagpxu ogpenGe koje ce THUY 
ciipeyaBalba HachJba Hay] COM HM HUXOBOr 3IOCTaBJbakba HW 3aHeMapMBarba. Tako je 
y ul. 6, cr. 2 oBor 3aKOHa TIpezBHheHo Wa WpxaBa uma OOaBe3y a Wpesy3me cBe 
ToTpeOHe Mepe 3a 3allITHTy AeTeTa OF 3aHeMapuBalba, (PU3H4KOT, CMOLMMOHAIHOr H 
CeKCyaJIHOr 3JIOCTaBJbalba, Te OJ] CBaKe BpcTe eKcrioatTayuje. Takohe, KpuanuHn 
3aKOHHK [K3], ,,Cory2xOeHu riacHuK PC,” Op. 85/2005, 88/2005, 107/2005, 72/2009, 
111/2009, 121/2012, 104/2013, 108/2014, 94/2016 u 35/2019, cagpxu HHKpHMHHa- 
IHje 31l0cTaBJbakbe HW 3aHeMapHBalbe MaJIONeTHOr JIMWa, KaO MW HacHJbe y MOpOAMUH. 
Kpusv4Ho eo 310cTaBsbakba UW 3aHeMapyvBarba 43 4. 193 K3 oOyxsata, u3mehy 
OCTAaJIO“, 3IOCTaBJbakbe MaJIONICTHOr JIMMa OL CTpahe poszUTesba, yCBOjHoLa, cTapao- 
Wa WIM Apyror wuua, 3a WITa je WpomMcana Ka3Ha 3aTBOpa OJ TPH Mecel{a WO eT 
roguua. Hacnube y nopoguun, cxoguo us. 194, cr. 1 K3, auHn onaj Ko IpHMeHOM 
HacHJba, IIpeTHOM Ja he HallacTH Ha 2KMBOT WIM Teo, ApCKHM WIM Oe3003HpHuM 


93 


Musmua Kopayesuh, 3a0pana TeslecHor kaxkHaBalba Jel, OMMITa pasMaTpalba HW pike y Cpouju 





TOHAMaHeM YIpoxkaBa CIOKOJCTBO, TeyIeCHH MHTerpuTeT WIM TyWeBHO cTabe 
qlaHa cBoje Mopoque, 3a UiTa je IpezBuhena ka3Ha 3aTBOpa OJ TPH Mecella JO Tpu 
rogue. 

Je3H4KHM TyMayerbem TocTojeher 3aKoHckor okBupa y CpOuju Zoma3HMo oO 
3aKJby4Ka Ja Je HEYMepeHO TeJIeCHO KaxKHbaBalbe CBAKaKO 3a0parbeHO, JOK UMJbHO Hi 
CHCT€MCKO TyMayerbe yKa3yje HW Ha ONMTy 3a0paHy cBakor OOuIMKa TeJIecHOor KaxxK- 
HaBalba elle y WOpoqH4HOM oKpHby. HauMe, HeMa HUKaKBe CyMbe Ja MIPOMHcH H3 
oMeHa rpahaHckor H KPHBMYHOr MpaBa HacToje fa WpyxKe MOTHYHYy 3allITHTy 
Weunjer 1CHxX0-*u3M4KOr MHTerpuTeta MU JbBYACKOF AOCTOJaHCTBa, WTO MIpoH31a3H 
3 pesleBaHTHHx MehyHapodHHXx JOKyMeHaTa O 3aLlITHTH IIpaBa eTeTa koje je Cpou- 
ja patudukopalia U Koj je CaMMM THM HerlocpexHO oOaBesyjy. Unak, Muusberma 
CMO fla je M3pH4HTO 3a0pamuBalbe TesIecHOr KaxKHaBalba Jee y Oyzyhem 
TpahanckoM 3aKoHHKy HW 3akoHy O TIpaBuMa JeTeTa HW 3alliTHTHUKy MpaBa jeTeTa 
Te KaKO JOOposOMIO, H TO Tipe cBera y WHJby HHTCH3MBHOr MOMyapHcakba caBpe- 
MCHHX Ca3Hatba O WITCTHOCTH HM HeMpHXBaTJbMBOCTH TeIeCHOr KaxKHaBalba. 


3akbydak 


Viaxo je mutarme 3a0pane TeslecHor KaxkaBalba y CpOuju nobyAHsI0 BeMKO 
MHTepecoBalbe OMLLTe H CTpy4He jaBHOCTH, Te pesyJITHpasio y3aBpesIOM paciipaBoM, 
MUHIJberba CMO Ja ce He MOxe Topehu Ja noOopHuuM 3a0paHe TesIecHOr KaxKHaBa- 
ba OapaTajy CHaxKHHJMM apryMeHtTuMa. J[oBOJbHO je Beh u TO WTO He MocToje WoKa- 
3H O CYIepHOpHOCTH HHTH He3aMeHJbMBOCTH TesIeCHOr KaxkbaBakba y OOACTH Bac- 
TIHTaBakba Jelle, TOK HCTOBpeMeHO TOcTOje OpojHa UcTpaxkuBalha Koja NOTBphHyjy 
ogpehene Kopesaunje u3mMehy pu3sHyukor KaxkwaBalba MH HeraTHBHUX Mocuequua y 
OMeHy TICHXO-u3HYKOr pasBoja eTeTa. 

Cmatpamo ja je Ha HUBOY UMBHIM3alMjCKor pa3Boja Ha KOMe ce Hasla3H 
YOBCYAHCTBO IIPOCTO HeMPHXBaTJbHBO OWJIO KaKBO JIeTasIHO TIPHMeHMBabe TelIec- 
Hux Ka3HH. HecnopHo je fa ce OaTMHe He CMe]y KOPHCTHTH Kao JHCIMIJIMHCKO 
cpeycTBo y Ous0 Kojo) PopMu HHCTHTYUMOHATHOr paya ca ofpaciMMa, a HCTO TaKO 
WY UCHTHTYUMOHATHO] 3alTHTH Weve. IIpu TakBoM cTay CTBapH He 4HHH Ce pa- 
UHOHaIHUM OWJIO KaKaB MOKylWaj oOlpaBsaBalha TosM3aka pyKe Ha JeTe yHyTap 
nlopoguyunor WoMahuuctBa. Muubera CMO Ja HeyBepsbuBO 3By4e CBM arpyMeHTH 
KOjH HacToje a WOAyUpy CTaHOBUUITe Ja je TeIeCHO KaxkKHaBalbe MOHeKAa HY2KHO H 
KopucHo. Ha cappeMeHOoM HMBOY pa3BHjeHOCTH Mesxaroruje U WcHxoOrHje, y3 Woc- 
TYMHOCT OOMJba JIMTepaType, CTIpy4HHX caBeTa HM TOMOhu mpodecuoHanata, poan- 
TeJbu On Tpebano Wa oNaOepy UpHMepeHHjH MeTOA MocTylawba y CilyyajeBuMa Kajla 
BaCIMTaBalbe HW MCIUMMJIMHOBae He MAY oO many. Muiisbera cmo Ja ce pogu- 
TesbcKa OBJalherwa U rpaHule mpuBaTHe H NoposM4yHe ciepe He cMejy WIMpuTH Ha 
yluTpO IIpaBa JeTeTa Ha NOTMYHY 3alUTHTy (u3H4KOr MHTerputeta U IM4HOr WOcTO- 
jaHCTBa. 

Ito ce THYe apryMeHTa 0 pOAMTEJbCKOM ayTOpHTeTy HU Ooja3Hu Wa powMTeJbu 
Taj ayTOpuTeT He Mory cTehu, a NOTOM HW OApxKaTH Oe3 OCIaHawha Ha PU3HUKy TpH- 
HYHY, Hasla3MMO la HH Taj apryMeHT Hema 3HayajHujy TexuHy. Ilocrapspa ce muta- 
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He KaKaB je TO ayTOPHTeT KOjH ce Oa3supa Ha CTpaxy Of (PU3H4Ke Ka3He HM MOTeHUH- 
pay Weunje Oecnomohuocty, Te fa mH he WeTe HaBHKIO Ha yapile OuTH cIIpeMHo 
Wa Ce MOBepH pOAMTeby U a NOTpaxKU HeTOB CaBeT Kajla Ce CycpeTHe ca mpobse- 
MHMa KOjH HEMHHOBHO Josla3e ca ca3peBarbem. Ca [pyre cTpaHe, OHOC 3aCHOBaH 
Ha JbyOaBi, pa3sroBopy H MOBepery HCTOBpeMeHO HYy2KHO Tlospa3syMeBa HW CBeCT 
WeTeTa O TOME a pOAUTesb He OM00paBa HelIpHMepeHo MoHaLlabe Koje je y PuHay 
HajlITeTHHje yipaBo 0 AeTe koje KpLIM MpaBuua. 

Kaya je peu 0 3aKOHY H M3pH4HTOM 3a0paHuBawy TeJIeCHOr KaxkHaBalba, 
TpeOa OnTH CBecTaH Tora Ja 3aKOH CaM 10 ceOv Hema Moh ja HCKOpeHH ToHallawa 
Koja Cy LIMpOKo paciipoctpateHa y WaTOM JpyUITBeHOM KOHTeKcTy. Y TOM cMUCIy 
CMO MHIJberba fla 3aKOHCKe 3a0paHe TeIeCHOr KaxKHaBalba Hy MctIpey cBor Bpe- 
MeHAa, Wako je 3AKOHOaBall MW Te KakO CBeCTaH ja IPHHYAHV MexaHH3aM JpxKaBe He 
pacrioiaxke pecypcuMa 3a KOHTpOsIMCcalbe MOMITOBaba jeqHe TakKBe 3a0paHe 3a 3aT- 
BOpeHHX Bpata JoMahuuctBa. OTyya MW y KOMMapaTHBHOM IipaBy 3a0paHe TelIecHor 
KaxkbaBalba 3allpaBo HMajy WpeBacxoWHO AeKapaTOpHH KapaktTep, WITO yocTasIoM 
nloTBphyje u cam Komurtet YH 3a npapa JeTeTa KOHCTaTyjyhu fa 3a0pana TeecHor 
KaxkbaBalba Tpeba Ta 3axKMBH IIpe cBera y jeqHOM BpeAHOCHOM CMHCJIy y cBecTH 
rpahana, TOK ce y aKTyeJIHOM TpeHyTKy 3alpaBo He pa3MULlJba 0 HeHO} caspxKajHu- 
joj H MacoBHHjoj IpakTH4HO] MMIVIeMeHTalMjH, OCHM y ZpacTH4HMM CilydajeBuMa. 

Cmatpamo ya y CpOnju He TocToju moTpeOa 3a yBoherem OnI0 KaKBUX HO- 
BMX KPHBH4HHX Jejla WYTeM KOjMX On Ce TIpolecyupaso TelecHO KaxkHaBalbe Jele, 
c o63Hpom ya Beh noctTojehe HHKpHMHHalMje MOry ajjeKBaTHO Ja 3allITHTe KaKO 
TeJICCHU, TAKO H MeCHTAIHM HHTerpuTeT ewe. Ca Apyre cTpaHe, 103qpaBsJbaMo Uyejy 
qa ce y OyayhumM 3akKoHHMa v3 JoMeHa rpahaHckor mpaBa 3a0paHH cBakKH OOJIMK 
IIpHMeHuBalba (PH3H4Ke CHIe NpemMa elu, jep ce Tako HadeHO Tlacupa TNopykKa oO 
MOTpeOU KOHCTPYKTHBHOr pa3Bujawa POAHTeIbCKHX BaCIIMTHUX MeTOa. Y Bes ca 
THM, He TpeOa ryOuTH v3 BHa Ja NocTojehv HaupTu He cagpxxe OusIO KaKBe moce6- 
He Mepe KOjMMa OH ce CaHKIMOHHCaIM PpOAMTeIbU KOjM TeJIeCHO KaxkKHbaBajy ely, 
LITO 3Ha4H a ce y TaKBMM CJly4ajeBUMa UMajy IPHMeHHTH OApenOe koje MO3HTHB- 
HOMmpaBHH OKBUp Beh cap. 
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PROHIBITION OF CORPORAL PUNISHMENT OF 
CHILDREN, GENERAL CONSIDERATIONS AND 
THE CIRCUMSTANCES IN SERBIA 


Summary: The problem of corporal punishment of children occupies signifi- 
cant attention of general public and professionals, and also opens up moral, legal and 
political issues. In recent years, ideas about the introduction of a complete and ex- 
plicit prohibition of corporal punishment of children have been strengthening glob- 
ally. Proponents of the ban of corporal punishment are opposed by those who be- 
lieve that the introduction of a ban implies a restriction on the right to private and 
family life and a reduction of parental rights, and also that the ban represents an 
attack on traditional values. In order to comprehensively understand the phenome- 
non of corporal punishment, presentations in the paper are designed so that corporal 
punishment of children is viewed from pedagogical, sociological and international 
law aspects, with emphasis on the reasons that speak in favor and against this type of 
punishment. The author has also tried to point out to the circumstances in Serbia, 
and to express his own position about the way in which the law in Serbia should 
treat corporal punishment of children. 


Keywords: corporal punishment, children, law, international law 


Introduction 


Corporal punishment can be defined as an act that causes physical pain with- 
out causing bodily harm, which is used in order to sanction and correct inappropriate 
child behavior and in order to produce a positive impact on the child's future behav- 
ior (Straus and Paschall 2009, 459). In everyday life, corporal punishment is most 
often manifested by hitting children with hands, although certain objects can also be 
used to inflict blows, such as a stick, welder, belt and shoe, but corporal punishment 
may include other actions, such as shaking a child, slapping, pinching (UN Commit- 
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tee on the Rights of the Child, 2006). Despite the fact that both the moral and legal 
basis of corporal punishment have been dubious for several decades, it cannot be 
disputed that this phenomenon persists in practice, and that it has not been com- 
pletely eradicated in any part of the world (UNICEF, 2015). When it comes to the 
permissibility and justification of corporal punishment professional and general pub- 
lic is divided into two key groups, one of which considers corporal punishment ac- 
ceptable and even useful, while the other sees corporal punishment only as an out- 
dated and harmful method that cannot give positive results in raising children. It 
seems that among the members of the scientific and professional public, those who 
perceive corporal punishment as a relic of the past and as an act that should be 
banned are more numerous (Miller-Perrin and Perrin 2018). 

The problem of corporal punishment is of great interest not only because of 
the debatable effects of such treatment of children, but also because of other issues 
of wider legal and social significance. The issue of corporal punishment is often 
recognized as a topic that should remain in full competence of the family, which is 
entitled to decide behind closed doors on the upbringing and discipline of its young- 
est members, thus preserving its integrity and inviolability. It is emphasized that the 
decision on the application of corporal punishment concerns those rights and discre- 
tionary powers that indisputably belong to parents who certainly act to the best of 
their knowledge and conscience. 

The issue of corporal punishment is also related to the right to freedom of 
thought, belief and religion, given that certain religious teachings suggest and sup- 
port the use of corporal punishment of children. 

Corporal punishment is also an issue in the terms of the protection of human 
rights, since it cannot be denied that children, in accordance with the principle of 
non-discrimination, enjoy inalienable rights in the field of protection of integrity. 

Finally, the question of the acceptability of corporal punishment has political 
connotations, given that it can often be heard that the globalist imposition of univer- 
sal methods of raising children directly opposes to the basic interests of specific 
national and religious cultures and traditions which also need to survive and pre- 
serve their own characteristics (Renteln 2010, 257-8). 


Pros and cons of corporal punishment 


Although it could be said that at the moment, the prevailing views are the 
ones about the inadmissibility of corporal punishment, it should not be forgotten that 
a comprehensive view of a problem requires observation from different positions. 
Thus, it cannot be denied that supporters of corporal punishment also provide certain 
arguments by which they justify their position on the acceptability of corporal pun- 
ishment of children. 

Among the reasons for corporal punishment, it is stated that there are situa- 
tions in which it is the only and last available option for directing behavior and de- 
terring children from not only unacceptable, but also dangerous behavior (Covell 
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and Howe 2001, 75). Thus, it is pointed out that there are cases in which a child puts 
himself in a position that can result in violation of his own or someone else's physi- 
cal integrity or even death, and that such cases require dramatic measures such as 
corporal punishment (Mijovié 2018, 320). It is further stated that corporal punish- 
ment can be an appropriate form of sanctioning behavior of children who are aggres- 
sive towards others and at the same time unaware of harmfulness of their behavior. 
Finally, it is pointed out that there are simply children whose inappropriate behavior 
cannot be successfully influenced by any other method that does not include physi- 
cal repression, and that in such cases corporal punishment has the role of a necessary 
measure. 

Furthermore, when it comes to the justification of corporal punishment, it is 
emphasized that parents have not only the right, but also the duty to adequately 
guide and educate their children. In this regard, one of the obligations of parents 
may be the application of corporal punishment (Coleman, Dodge and Campbell 
2010), even though the parent who seeks to perform adequately his parental role 
dislikes is. In certain situations, parents manifest their responsible attitude towards 
parenthood through corporal punishment, which cannot always be nice and easy. 
Proponents of corporal punishment are of the opinion that parent must be left with 
adequate space for maneuver in order to efficiently perform their parental function, 
which sometimes implies inflicting moderate physical pain. 

Those who support the appropriateness of corporal punishment also say that it 
can be necessary as a means of curbing the excessive privilege of children, which 
can result in moral depravity, lack of work habits and egocentrism of children 
(Covell and Howe 2001, 75; Mijovic 2018, 320 ). In this regard, it cannot be denied 
that nowadays children are indeed provided with substantial guarantees in order to 
enjoy to the fullest a number of rights that were not indisputably guaranteed just a 
couple of decades ago. Proponents of corporal punishment therefore say that this 
type of punishment can serve for the function of pointing out to children that the 
enjoyment of the rights necessarily implies the fulfillment of certain obligations. 

Finally, the literature states that there is some evidence to suggest certain 
positive effects of moderate corporal punishment. Namely, certain researches do 
confirm a positive influence of moderate corporal punishment on the correction of 
undesirable behavior (Larzelere 2000). 

Significant and numerous arguments against corporal punishment are also 
made by those who advocate for the explicit prohibition of this type of punishment. 
Thus, the strongest argument against corporal punishment is based on the absence of 
reliable evidence on the effectiveness of this method of disciplining, where, at the 
same time, there is evidence of a negative impact of corporal punishment on the 
development of the child. There are more and more studies that indicate that corpo- 
ral punishment can negatively affect the development of cognitive abilities (Straus 
and Paschall 2009). Corporal punishment could cause psycho-emotional instability 
of the child and it could have other long-term side effects that include aggressive 
and even criminal behavior in adulthood (Mijovic 2018, 322). 
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Research confirms a positive correlation between corporal punishment and the 
subsequent manifestation of violence in intimate relationships (Gershoff and Biten- 
sky 2007, 239), and also a positive correlation between corporal punishment and 
later victimization by intimate partner (Poulsen 2018). However, it should be em- 
phasized that research that determines the harmfulness of corporal punishment does 
not exclude the possibility that behavioral problems are caused by some other fac- 
tors. Namely, it is argued that corporal punishment of a child may indicate genetic 
predisposition of a parent for aggressive or other pathological behavior, which si- 
multaneously implies that children of such parents may be genetically prone to ag- 
gression and other behavioral problems (Gershoff and Bitensky 2007, 236). In any 
case, it cannot be disputed that both externalized and internalized behavioral prob- 
lems are more prevalent in the cases of corporally punished children. 


Those who oppose corporal punishment emphasize that the argument of the 
effectiveness of corporal punishment in certain specific and urgent situations, in 
which it seems that the parent has no other available means of discipline left, is also 
invalid. Namely, opponents of corporal punishment believe that corporal punishment 
of very young children in order for them to avoid dangerous situations in the future, 
such as pushing their fingers into the power outlet or running out on the road, also 
makes no sense. The level of the development of cognitive abilities in very young 
children generally does not provide the understanding of the natural cause-and-effect 
relationships between objects, so corporal punishment of these children is useless, or 
even inhumane (Simovi¢ i Simeunovi¢-Pati¢é 2016, 1169). Parents or other guardians 
of children must certainly be ready to constantly take care of the safety of children at 
an early age and to actively monitor them, so they cannot be relieved of that respon- 
sibility by applying any educational method. Furthermore, when it comes to slightly 
older children, in their case there is no need for corporal punishment because the 
level of their maturity implies that, in most cases, the rules of the acceptable behav- 
ior can be adequately explained to them. In the cases of older children, the fact that 
conversations and explanations do net lead to the appropriate behavior may indicate 
the need for professional help, because the prolonged disobedience of the older child 
certainly cannot be solved by persistent and severe corporal punishment (Simovié i 
Simeunovic-Patié 2016, 1170). 

Opponents of corporal punishment point out that in everyday life sometimes 
there is a fine line between corporal punishment and infliction of bodily harm and 
abuse (Gershoff 2002, 553). Namely, there are no clear boundaries between moder- 
ate corporal punishment and child abuse, as a result of which corporally punished 
children are naturally exposed to a higher risk of violating their physical integrity. 

The advocates of the prohibition of corporal punishment say that corporal 
punishment is generally not used in a planned and strategic way, but that it is applied 
spontaneously or even impulsively (Simovi¢é and Simeunovi¢-Pati¢ 2016, 1170). 
There is no denying the fact that parents, even those that are dedicated to improving 
their parenting skills, can find themselves in a situation where they feel frustrated by 
a child's disobedience. In such situations, an impulsive reaction can occur, which 
could hardly be connected with the tendency to instill the most important social val- 
ues in children. 
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Critics of corporal punishment add that we should not lose sight of the fact 
that children learn by imitating the patterns of behavior that they encounter every 
day. It is indisputable that a child who has been physically punished notices that 
respecting the rules also depends on how strong is the person which controls the 
application of the rules. It can be expected that in the future, the child will try to 
impose the rules with which he agrees on those who are weaker than himself (Ger- 
shoff 2002, 555). Corporal punishment can therefore affect the perception of social 
relations through the prism of inequality and the superiority of the stronger over the 
weaker. It is clear how such patterns could affect future intergenerational, partner 
and domestic violence. 


Finally, a strong argument against corporal punishment is that the use of 
physical force against children conflicts with generally accepted standards of invio- 
lability of basic human rights. Nowadays the law does not allow any form of vio- 
lence, so the logical question is how one can talk about acceptable and legal corporal 
punishment of children at all. Corporal punishment is incompatible with the obliga- 
tion of respecting the basic postulates of the inviolability of human rights. Also, the 
principle of prohibition of any form of discrimination against any human being re- 
quires guaranteeing an equal level of protection for every citizen. Moreover, chil- 
dren, as a category of persons who are growing and just developing their capacities, 
have the right to a special protection within the family, society and the state, which 
is indisputably recognized by international and national regulations which prohibit 
neglect and abuse of minors. 


International legal documents and review of the practice of international 
organizations 


International legal documents do not actually deal directly with the issue of 
corporal punishment of children in the family context. Conclusions about the prohi- 
bition of methods that involve the use of physical force are indirectly drawn from 
the spirit and meaning of the provisions of the relevant international documents re- 
lating to the general prohibition of violence against children, in order to guarantee 
the basic right to life, survival and development (Bjelajac and Filipovi¢é 2020, 268). 
This reasoning is completely in the spirit of the guiding rules on the interpretation of 
international documents, given that the international rules are viewed in the overall 
context, and according to the current moment in time in which the meaning of a 
particular rule is sought (Quennerstedt, Robinson and L’Anson 2018, 54). On the 
other hand, the prohibition of corporal punishment is explicitly formulated in the 
context of the use of physical force outside the household. Thus, the UN Rules for 
the Protection of Juveniles Deprived of Their Liberty (Havana Rules, Resolution 
45/113 of 14 December 1990), as a source of soft law, provide for the prohibition of 
disciplinary measures that include cruel, inhuman or degrading treatment, including 
corporal punishment ... (Rule no. 67). 

It is often pointed out that the UN Convention on the Rights of the Child 
(General Assembly resolution 44/25 of 20 November 1989) prohibits the corporal 
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punishment of children. In fact, Art. 19 of this Convention implies that the abuse and 
neglect of children are prohibited, while Article 37 prohibits any form of inhumane 
treatment of children. 


However, the UN Committee on the Rights of the Child insists on the prohibi- 
tion of corporal punishment of children, demanding that states explicitly prohibit the 
use of physical force against children and stressing that indirect prohibition of cor- 
poral punishment is not enough. In connection with the above, the Committee has 
published General Comment No. 8 on The Right of the Child to Protection From 
Corporal Punishment and Other Cruel and Inhuman Forms of Punishment 
(CRC/C/GC/ 8, 2 March 2007, Comment No. 8), under whose influence many states 
have introduced an explicit ban of corporal punishment in recent years, either within 
civil or criminal law. Comment No. 8 points out that the practice of corporal pun- 
ishment of children directly opposes to the right of children on the protection of 
human dignity and physical integrity. Moreover, the specific needs of children, and 
the fact that children are still developing, that they are vulnerable and dependent on 
adults, require a special protection from all forms of violence. However, the UN 
Committee on the Rights of the Child also takes the view that the actual eradication 
of corporal punishment should come through education of the general public and 
parents, and not through the sanctioning of parents who moderately physically pun- 
ish their children. Namely, the UN Committee on the Rights of the Child is of the 
opinion that the engagement of resources in order to respond to banal cases of very 
mild corporal punishment would be contrary to the general legal principle that the 
judicial system should not deal with trivial matters. 

The European Convention for the Protection of Human Rights and Fundamen- 
tal Freedoms (Law on Ratification of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms, “Official Gazette of Serbia and Monte- 
negro - International Agreements,” No. 9/03, 5/05 and 7/05-corr. and “Official Ga- 
zette of RS - International Agreements,” No. 1/2010 and 10/2015 [ECHR]) also does 
not contain provisions that would directly concern the protection of children in the 
narrower sense, and even less about corporal punishment of children. However, this 
document contains provisions on the inviolability of the physical integrity of each 
individual, on the prohibition of discrimination against citizens on any grounds and 
on the prohibition of inhuman and degrading treatment and punishment. 

The European Charter of Social Rights is especially important (Law on Rati- 
fication of the Revised European Charter of Social Rights, “Official Gazette of RS - 
International Agreements,” No. 4/2009). More specifically, the interpretations of the 
European Committee of Social Rights, which monitors the implementation of the 
charter by the signatory states, are of particular importance. This Committee issued 
an opinion according to which it is necessary to explicitly prohibit the corporal pun- 
ishment of children, bearing in mind that Art. 17 of the Charter guarantees the pro- 
tection of economic and social rights of children, which includes protection against 
neglect, violence and exploitation (General observation on corporal punishment 
(Conclusions XV - 2, Volume 1)). Moreover, the European Committee of Social 
Rights, in dealing with petitions alleging violations of rights, pointed out that states 
which indirectly prohibit corporal punishment do not entirely fulfill the obligations 
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assumed by the charter, which also applies to those states whose highest courts con- 
stitute a prohibition of punishment (OMCT v Portugal, Collective complaint n ° 
34/2006). In the spirit of the above, the Parliamentary Assembly of the Council of 
Europe also adopted a Recommendation on the Prohibition of the Physical Punish- 
ment of Children (Rec. 1666/2004 of 23 June 2004). 


The European Court of Human Rights has been actively dealing with the issue 
of corporal punishment of children for several decades, from the point of view of 
compliance of such practice with the ECHR and other relevant international docu- 
ments. The Court first found that corporal punishment was inadmissible when used 
as a modality of a criminal sanction against minors (Tyrer v. The United Kingdom, 
5856/72, Judgement (Merits) of 28 April 1978), which also applies to corporal pun- 
ishment in institutions for the care of minors and the institutions of the educational 
system. In recent years, the court has issued verdicts establishing the inadmissibility 
of punishing children in a family context. 


As early as 1982, in the case against Sweden (Seven Persons v. Sweden, no. 
8811/79, Decision of 13 May 1982 on the Admissibility of the Application), the 
European Commission of Human Rights has found that an explicit prohibition of 
corporal punishment in this state did not infringe on the right of parents to decide 
about educational methods that will be applied within the family household. 
Namely, in the given case, a group of parents complained that the prohibition of 
corporal punishment is in conflict with Protestant religious values, which require 
discipline through moderate corporal punishment. The Commission found that, de- 
spite the inviolability of freedom of religion, the legal prohibition of corporal pun- 
ishment did not in fact imply the imposition of any restrictions of the freedom of 
thought, belief and religion. Also, Commission was of the opinion that the appli- 
cants' objection that the lectures about the prohibition of corporal punishment within 
the school curriculum constituted a kind of indoctrination was unfounded. 


Among the latest judgments of the European Court of Human Rights on the 
topic of corporal punishment there are two in which the court explicitly stated that 
parents are not authorized to decide on use of physical force in the upbringing of 
their children, given that the corporal punishment of children is illegal. The court 
comes to this conclusion by interpreting the relevant international documents. In 
Tlapak and Others v. Germany (11308/16, 11344/16, Judgement 22 March 2018, 
par. 97-100) and Wetjen and Others v. Germany (68125/14, 72204/14, Judgement 
22 March 2018, par. 75-87), court took the position that there was no unfounded 
interference with private and family life when the national authorities removed chil- 
dren from the household due to the danger of future corporal punishment. The Euro- 
pean Court of Human rights explained that this decision is, among other things, 
based on respect for the principle of the best interests of the child, which undoubt- 
edly takes precedence over the right on the protection of private and family life. The 
court emphasized that in the case of corporal punishment of children, restriction of 
parental rights of parents who have used physical force may not be needed, and es- 
pecially not the separation of children from the primary family, if it turns out that 
there are circumstances that indicate that parents will not apply corporal punishment 
in future. As in the mentioned cases, the parents stated that beating children with a 
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stick has been practiced as part of cultivating religious beliefs, the court agreed with 
the state's position that the separation of children was necessary to protect children's 
interests, which implies that human rights of applicants were not violated. 


Comparative legal review and the positive law in Serbia 


The first state to directly ban the corporal punishment of children was Swe- 
den, which provided for such a ban within civil law as early as 1979 (Durrant and 
Janson 2005, 139). It is interesting to note that corporal punishment was introduced 
in this country before the wider popularization of the ban (Olsen 1984, 447). How- 
ever, in 1977, an expert commission composed of pedagogues, psychologists, psy- 
chiatrists and other experts was constituted, with the task of investigating legal basis 
and effectiveness of corporal punishment of children. Despite the then non-existent 
support of public opinion for the introduction of the ban on corporal punishment, the 
authorities decided to, in accordance with modern scientific considerations, embark 
on the undertaking of the introduction of the ban. The mentioned commission made 
a report in which it stated that corporal punishment has only negative effects on the 
development of children, and thus on the overall perspectives of Swedish society 
(Olsen 1984, 450-453). However, having in mind the existing social circumstances, 
the state did not decide to sanction corporal punishment within the judicial system, 
but to undertake educational activities at the widest possible level. Thus, despite the 
ban, parents who moderately corporally punished their children were not prosecuted, 
so that the system dealt only with more drastic cases that indicated child abuse. 
Children were taught in regular classes about corporal punishment and why it is 
unacceptable, which was accompanied by the distribution of appropriate materials 
and advertising campaigns. This led to a situation in which in the next few years, as 
many as 99% of the population had been informed about the illegality of corporal 
punishment and the reasons for the introduction of the ban. The research found that 
during the 1970s, as many as 53% of citizens considered corporal punishment ac- 
ceptable or even useful, while that number had been reduced to only 10% at the 
beginning of the 21st century (Janson according to: Becker 259, 2018). Opponents 
of the ban had warned of the possibility of an increase in juvenile delinquency and 
antisocial behavior among children and youth, given the absence of one of the sig- 
nificant types of sanctions, but in the years that followed there was no greater preva- 
lence of these forms of behavior. It is important to note that one of the arguments for 
banning corporal punishment was the scientifically confirmed thesis on the negative 
impact of punishment on domestic, partner and intergenerational violence, as well as 
on violence at school and among young people. 


Sweden's example has been followed by other Scandinavian countries, which 
also have significant experience in applying innovative methods in combating vari- 
ous forms of violence. Other European countries, such as Austria, Germany, Hun- 
gary and Greece, have also opted for a ban on corporal punishment, either by pre- 
scribing new incriminations or by amending regulations in the field of civil law. 
According to the Global Initiative to End All Corporal Punishment of Children, all 
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forms of corporal punishment of children are explicitly prohibited in 58 countries 
today (Global Initiative to End All Corporal Punishment of Children 2020, 12). 


When it comes to Serbia, the topic of corporal punishment has become espe- 
cially relevant during the last few years, when the work on codification in the field 
of civil law has been intensified. Namely, the working version of the Civil Code 
formulated a ban on corporal punishment, which provoked many reactions, although 
the interest in the topic was short-lived (Simovié and Simeunovic-Patié 2016). In the 
first draft of the codification, two variants were mentioned, one of which implied a 
complete ban on corporal punishment, and the other a ban on inappropriate corporal 
punishment. The existing draft of the Civil Code in Art. 2207, entitled as Prohibition 
of Physical Punishment of a Child, stipulates that parents may not physically punish 
a child or subject him to degrading treatment and punishment that offends human 
dignity, and that parents are obliged to protect the child from such actions of another 
person. 


Regarding the positive legal framework, the Family Law, “Official Gazette of 
RS,” No. 18/2005, 72/2011 and 6/2015, contains provisions concerning the preven- 
tion of violence against children and their abuse and neglect. Thus, in Art. 6 this law 
stipulates that the state has the obligation to take all necessary measures to protect 
the child from neglect, physical, emotional and sexual abuse, and from any kind of 
exploitation. Also, the Criminal Code, “Official Gazette of RS,” No. 85/2005, 
88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and 
35/2019, contains incriminations of abuse and neglect of a minor, as well as of do- 
mestic violence. The criminal offense of abuse and neglect under Art. 193 of the 
Criminal Code implies, among other things, the strict prohibition of abuse of a minor 
by a parent, adoptive parent, guardian or other person. Domestic violence pursuant 
to Art. 194 of the Criminal Code is done by a person who, by using violence, threat- 
ening to attack life or body, by insolent or reckless behavior, endangers the peace, 
physical integrity or mental state of a family member, for which a prison sentence of 
three months to three years is envisaged. 

Linguistic interpretation of the existing legal framework leads to the conclu- 
sion that the excessive corporal punishment is certainly prohibited in Serbia, while a 
more comprehensive and systematic interpretation indicates to a general prohibition 
of all forms of corporal punishment of children in the family context. There is no 
doubt that regulations in the field of civil and criminal law seek to provide full pro- 
tection of children's integrity, health and human dignity, which also stems from the 
relevant international documents on the protection of children's rights that Serbia has 
ratified and thus is directly obligated by. However, we are of the opinion that the 
explicit prohibition of corporal punishment of children in the future Civil Code and 
the Law on the Rights of the Child and the Protector of the Rights of the Child is by 
all means needed, primarily in order to intensively spread the word of modern sci- 
ence about the harmfulness and unacceptability of corporal punishment. 
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Conclusion 


Although the issue of the ban of corporal punishment has aroused great inter- 
est of the general and professional public in the Republic of Serbia, and resulted in a 
heated debate, we are of the opinion that it cannot be denied that the supporters of 
the ban of corporal punishment are simply the ones with stronger arguments. There 
is no evidence of superiority or uniqueness of corporal punishment in the field of 
child rearing, while at the same time there is an abundance of research that confirms 
certain correlations between physical punishment and negative consequences in the 
field of child development. 


We believe that at the level of development at which humanity is at the mo- 
ment, any sort of application of corporal punishment is simply unacceptable. It is 
indisputable that beating must not be used as a disciplinary tool in any form of insti- 
tutional work with adults, as well as in the institutional protection of children. In 
such state of affairs, any attempt to justify raising a hand against a child within the 
family household does not seem rational. We are of the opinion that all the argu- 
ments supporting the view that corporal punishment is sometimes necessary and 
useful seem unconvincingly. At the modern level of development of pedagogy and 
psychology, with the availability of an abundance of literature, expert advice and the 
help of professionals, parents should choose a more appropriate method of child 
rearing in cases when education and discipline do not go according to the plan. Pa- 
rental authority and the boundaries of the private and family spheres must not be 
extended to the detriment of the child's right to full protection of physical integrity 
and personal dignity. 


When it comes to the argument concerning parental authority and the fear that 
parents cannot acquire that authority, and afterwards maintain it, without relying on 
physical coercion, we believe that this argument does not have the significant weight 
either. The question is what value has the authority that is based on the fear of 
physical punishment and on the child's helplessness, and also whether the child ac- 
customed to hitting will be able to trust the parent and seek his advice when he en- 
counters problems that inevitably come with maturation. On the other hand, a rela- 
tionship based on love, conversation and trust necessarily implies the child's aware- 
ness that the parent does not approve of inappropriate behavior, which in the end is 
the most harmful for the child who breaks the rules. 

When it comes to the law and the explicit prohibition of corporal punishment 
in Serbia, one should be aware that the law alone does not have the power to eradi- 
cate behaviors that are widespread in a given social context. In that sense, we are of 
the opinion that the legal prohibitions of corporal punishment are ahead of their ti- 
me, although the legislator is well aware that the coercive mechanism of the state 
does not have the resources to control the observance of such a prohibition behind 
closed doors. Hence, in the comparative law, the prohibition of corporal punishment 
is actually one of a declaratory nature. This is also confirmed by the UN Committee 
on the Rights of the Child which states that the prohibition of corporal punishment 
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should come to life primarily in a sense of an important social value and that the 
practical implementation is needed only in drastic cases. 

We believe that in Serbia there is no need to introduce new crimes in order to 
prosecute corporal punishment of children, given that the pre-existing incriminations 
can adequately protect both the physical and the mental integrity of children. On the 
other hand, we welcome the idea of banning any form of use of physical force aga- 
inst children in future laws in the field of civil law, because it sends the message that 
we all need to work on constructive development of parental and educational meth- 
ods. In this regard, we point out to the fact that the existing drafts of new laws do not 
contain any special measures for sanctioning the parents who discipline their chil- 
dren by moderate corporal punishment, which means that in such cases the provi- 
sions already contained in the positive legal framework should be applied. 
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